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plaintiff is entitled only to compensatory damages, evidence as to 
his poverty or the number and ages of his children is irrelevant. 
There a reversal was had solely on the ground of the reception of 
testimony as to the number and ages of plaintiff's children, which 
the jury had not been instructed to disregard, as there had been tes- 
timony of the plaintiff's pecuniary condition. Upon this the Su- 
preme 'Court of the United States said: 

"The plaintiff was permitted, against the objection of the defend- 
ant, to give the number and ages of his children — a son, ten years 
of age, and three daughters of the ages, respectively, of fourteen, 
seventeen and twenty-one. This evidence does not appear to have 
been withdrawn from the consideration of the jury. It certainly 
had no legitimate bearing upon any issue in the case. The mani- 
fest object of its introduction was to inform the jury that the plain- 
tiff had infant children dependent upon him for support, and, con- 
sequently, that his injuries involved the comfort of his family. This 
proof, in connection with the impairment of his ability to earn 
money, was well calculated to arouse the sympathies of the jury, 
and to enhance the damages beyond the amount which the law 
permitted, that is, beyond what was, under all the circumstances, 
a fair and just compensation to the person suing for the injuries re- 
ceived by him. How far the assessment of damages was controlled 
by this evidence as to the plaintiff's fatnily it is impossible to de- 
termine with absolute certainty; but the reasonable presumption is 
that it had some influence upon the verdict." 

So, also, it has properly been held that evidence of such unrelated 
matters as that plaintiff was a church member, was not addicted to 
profanity, or was a man of generally good moral character, was 
improper. But habits of industry and sobriety bear specifically on 
earning capacity. There is a valid distinction between such proof 
and evidence making merely an emotional or sensational appeal. It 
would seem not only just but logical to receive testimony on this 
score in estimating the damage from an injury which cuts off or 
curtails' the ability to work. It is significant of the position of the 
federal courts that the Circuit Court of Appeals for the Second Cir- 
cuit (Justice Peckham and Judges Wallace and Shipman) rendered 
the decision in Metropolitan St. R'y v. Kennedy (supra), holding 
evidence that plaintiff was sober and industrious competent, citing 
and distinguishing the decision of the Supreme Court of the United 
States in Pennsylvania Co. v. Roy (supra). 



Libel and Slander — Accusing Corporation of Crime. — In Puget 
Sound Nav. Co. v. Carter, D. C. 223 Fed. 832, and other similar cases 
simultaneously decided, attention was called to section 21 of chapter 
117 of the Statutes of Washington of 1911, which prohibits discrim- 
ination by common carriers, either in favor of persons or localities. 
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Section 94 makes a violation of the act an offense. It appeared that 
defendant published in a newspaper a statement that he believed 
the county to be fully ten years behind what it should be because 
of unjust discrimination in the freight and passenger rates charged 
by the plaintiff navigation company. It was held that the statement 
was not libelous, as charging the navigation company with an of- 
fense under the laws, but should be treated merely as a severe crit- 
icism of the company's methods. 

Attention was also called to section 2424 of Rem. & Bal. Code of 
Washington, declaring that published words are actionable if they 
directly tend to prejudice or injure a person or corporation in his 
or its business. It appeared that defendant published, concerning 
plaintiff navigation company, that it had driven competitors from 
the field, had robbed the people of the locality for years, but now 
protested when they sought to dictate rates. It was held that as 
words not actionable may become so if they contain a covert and 
hidden meaning, such publication was libelous as tending to injure 
the navigation company in its business. The court said in part: 

"It is contended that, since a corporation could not commit the 
crime of robbery, it cannot sue in respect to the imputation of rob- 
bery, and that the language employed before the innuendo does not 
sound in libel, as so meaning produced by the innuendo will make 
the action maintainable, as the innuendo cannot beget an action 
(Grand v. Dryfus, 122 Cal. 58, 54 Pac. 389). 

"The word 'robbed' here employed does not purport to charge 
a specific crime, but rather a course of dealing on the part of the 
agents and employees of the plaintiff which takes from the per- 
sons of the community money or value, not forcibly, by violence and 
putting in fear, but by compulsion or coercion — by charging rates 
which are so exorbitant as to amount to robbery. Words in them- 
selves not actionable may become so if they contain a covert or 
hidden meaning, and must be understood in their concealed sense 
by those who read them (Hanchett v. Chiatovich, 101 Fed. 742, 41 
C. C. A. 648). Competition is necessary, right and proper and is 
for the public good, but in its exercise the right of another must 
not be violated through malice or ill will. As was said by Judge 
Ross in Hanchett v. Chiatovich (supra, 101 Fed. 746, 41 C. C. A. 
652): 

" 'It is, in our judgment, a clear violation of the right pertaining 
to every person engaged in an industrial enterprise for any other 
person, through malice, ill will or revenge, to command or induce 
other persons to withdraw or withhold their custom from him or 
otherwise maliciously interfere with his business. Motive does not 
count where one merely exercises his own right without violating 
any right of another, but when he does violate the right of another 
the motive of the act enters largely into the problem.' " 



